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The Legislative Background

Rents of Short Limited Duration Tenancies (SLDTs) are not regulated and in
the case of Limited Duration Tenancies (LDTs) and Modern Limited Duration
Tenancies (MDTs), the parties to the lease are at liberty to agree on how rent
reviews will be carried out. In the case of 1991 Act tenancies, and LDTs and
MLDTs where no alternative methodology has been agreed, section 13 of the
91 Act sets out the process to be followed by the Land Court in the event that
the parties cannot reach agreement.

Should a dispute be referred to the Land Court, the Court is required to
determine the rent properly payable in respect of a holding, which should
normally be the rent at which, having regard to the terms of the tenancy, the
holding might reasonably be expected to be let in the open market by a willing
landlord to a willing tenant. For the purposes of determining the rent payable,
regard is to be had to information about rents of other agricultural holdings
and any factors affecting those rents, except any distortion due to scarcity.

Because of the possibility that the review will end in a dispute which has to

be referred to the Land Court, it is usual for parties involved in a rent review
to use the above methodology but this is the default position and the parties
are free to use whatever methodology can be agreed between them in order
to arrive at an agreed rent.
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What Comparables May Be Used

In the ideal world, a rent review involving a 91 Act tenancy would draw on comparables
from open market lettings of similar tenancies but, in the continued absence of

open market lettings of 91 Act tenancies, the Land Court has determined that “other
agricultural holdings” includes 2003 Act fixed duration tenancies so open market
lettings of SLDTs and MLDTs can be used as comparables, as can negotiated rents
for both 91 Act and 2003 Act tenancies as long as appropriate adjustments are made.

|dentifying the Comparable Holding

Comparables should be as close to the holding under review as possible in terms of the
physical nature of the holding, the terms of the lease, in as much as those terms affect
the rent, and the date on which the rent was set. Ideally, they will be in the same region
and ideally the comparable holding will be identified so that there is full transparency
for both landlord and tenant and an ability for both parties to assure themselves that
appropriate adjustments have been made. Landlords and tenants are encouraged to
make the appropriate information available so that the sector as a whole can benefit
from the availability of sound evidence in rent reviews.

It is recognised however that not all landlords and tenants are willing to disclose the
name of the holding and it is common therefore for comparables to be advanced

as Farm A, Farm B etc. In such cases it is particularly necessary to provide as full

a description of the relevant aspects of the comparable holding as possible. The
Land Court guidance on rent reviews is clear that when faced with a dispute, the
Court will normally visit the subject farm and may also visit any farms advanced

as comparables. That may raise an issue about the Court’s willingness to accept
unidentified holdings as comparables. In any event, the Court will expect the parties
using comparables as evidence to be prepared to show that the comparable is
relevant and has been appropriately adjusted.
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Providing Details of the Comparables

Building on the Land Court Guidance, the following is a list of the key details that
should be provided when a comparable holding is used as evidence.

a. A description of the land and its potential. This could be by reference to the
area in each land class (e.g 140 acres class 3.1 and 200 acres class 4.1) and/
or by reference to its use (e.g. 250 acres arable, 100 acres improved pasture
and 200 acres unimproved hill). Any other factor affecting the productivity of the
holding should be identified. e.g. the land is particularly stony, or part is subject
to regular flooding.

b. Any aspects of the lease that are relevant to the rent. Are there any restrictions
or obligations that are non-standard. For example, is there a Post Lease
Agreement (PLA) in place that transfers obligations for replacements and
renewals from the landlord to the tenant. Are there any restrictions on how
the holding can be used.

c. Details of the level of fixed equipment provided by the landlord. Is it a bare
land let, is the fixed equipment basic and, therefore limits the productivity of
the holding, or is it a well-equipped holding with a substantial input of landlords
fixed equipment that enables the tenant to farm efficiently and productively.

d. Details of the extent of tenant’s improvements. Since the rent can only be levied
on the fixed equipment provided by the landlord, if a comparable with a similar
land type is used as evidence it will be important for the other party to know
whether that is the condition in which the holding was provided or if the current
land use and productivity is a result of significant investment by the tenant.

e. Details of any particular advantages or disadvantages that the comparable has
and how this might affect the rent. For example, the rent may reflect the fact that
the tenant is allowed to use two surplus farm cottages as holiday lets or that the
farming type is restricted in some way.

f. The type of tenancy (91 Act, SLDT, LDT or MLDT) and the origin of the current
rent for the comparable. (e.g. an open market letting of a SLDT in 2023 or a
rent review of a 91 Act tenancy in 2022).
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Adjusting the Rent of the Comparables

This is not an exact science, but the party advancing the comparable as evidence
must show what adjustments have been made to reflect significant differences
between the subject holding and the comparable. In particular, the question of
scarcity must be addressed where the comparable involves an open market letting.
The party submitting the comparable must use their best judgment, and as such
supporting evidence can be gathered, to adjust the rent of the comparable,
normally by showing what percentage has been added or subtracted for each
factor where an adjustment has been required.

Scarcity

The principle behind adjusting for scarcity is that, in an unbalanced market place
with an excess of demand over supply, a person bidding for a tenancy in an open
market competition may be tempted to offer a premium over what, in a balanced
market place, might be considered to be a rent that is sustainable and which
reflects a fair share of the profits between landlord and tenant. In the ideal world,
the range of offers would be available and it would be apparent whether the
landlord had accepted the highest offer or one which appeared to be sustainable,
and in line with the productive capacity of the holding, but such information is
seldom available. The parties involved in the review, must use their experience
and judgement to assess and agree what adjustment for scarcity is appropriate.

Marriage Value

Where a holding has been let to someone who has an existing holding that is
adjacent to, or in the immediate vicinity of, the holding that has been let it is
reasonable to assume that there will be cost advantages and that, therefore,

a premium will have been included in the rent offered. A downward adjustment
for marriage value is likely to be appropriate in such circumstances.

The Use of Fixed Duration Tenancies (FDTs)

The ability to use rent of FDTs as comparables raises some interesting issues.

It is self evident that, all other things being equal, a tenant would be inclined to offer
more for a 91 Act tenancy than for a FDT, reflecting all the additional advantages
and opportunities that come with the former. That would suggest that the rent of a
FDT should be adjusted upwards and the introduction of the Relinquishment and
Assignation provisions, which effectively attribute a capital value to a 91 Act tenancy,
might strengthen that argument. However, the advantages attached to a 91 Act
tenancy do not necessarily bring an increase in productivity and a greater ability to
support a higher rent. The capital value, for example, can only be realised should
the tenant decide to quit the holding and makes no contribution to the productive
capacity, which is the main determinant of the rent that can be supported. In the
Roxburgh Mains case, the Land Court acknowledged the issue but declined to offer
a view on any influence it should have, preferring to leave that to be argued in a
future case. That would seem to be an appropriate position to adopt.
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Land Quality

The rent of the comparable will need to be adjusted upwards or downwards to
reflect significant differences in land quality and productivity. Attributing a rent/acre
to each land class/use then adjusting the average rent/acre for the holding to
account for the different proportions of each land class is an appropriate way

to deal with this.

Diversification

Many holdings will have some type of non-agricultural activity in the form of, for
example, a bed & breakfast business or a farm shop. In consenting that activity,
the landlord and tenant may have reached an agreement on how the benefits

will be shared. That may involve an addition to the overall farm rent or a separate
arrangement for profit sharing. If either the subject holding, or the comparable,
has a non-agricultural business, the extent to which that is reflected in the farm
rent must be identified and appropriate adjustments made.

Post Lease Agreements

Where responsibility for repairs, maintenance, renewal and replacement of fixed
equipment is not in accordance with the standard arrangement (tenant responsible
for repair and maintenance, landlord for renewal and replacement) this should be
identified and an upward or downward adjustment made to reflect the transfer of
additional responsibilities to the tenant or landlord.

Landlord’s Fixed Equipment

A holding where the landlord has provided a high level of fixed equipment, such
that the tenant can run the holding productively and efficiently would be expected
to attract a higher rent than one where the level of fixed equipment provided is
basic and limits the tenant’s ability to farm efficiently and productively. An indication
of the level of fixed equipment provided in the subject and comparable holdings
should be provided along with a transparent adjustment, upwards or downwards,
to the comparable to reflect significant differences from the subject holding.
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An Interim Guide to
Securing Tradeable
Carbon Credits

in an Agricultural
Holdings Situation

This interim guide explains the principles of carbon credit trading and the
relevance to landiords and tenants of agricultural holdings in Scotiand.

As Woodland and Peatland Codes are the only carbon codes currently
operational in Scotland, this guide provides a summary of the implications
for landlords and tenants wishing to acquire carbon credits from woodland
creation o peatland restoration

Further development of the carbon market and voluntary standards is
likely, and the guide will be updated to reflect that.

It does not set out every detail of the applicable law, and users of this
guide are advised to obtain independent legal advice relevant to their
particular circumstances before acting upon any of the information
contained in this guide.
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A Guide to the
Relinquishment and
Assignation of 1991
Act Tenancies

This guide describes the main features of the legislation
butis intended as a lay person’s guide and does not cover
some of the fine detail of the legal procedures. Landlords
and tenants involved in relinquishment cases are therefore
advised to obtain appropriate professional advice that is
relevant to their own particular circumstances.
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A Guide to Fixed
Equipment on
Agricultural Holdings
in Scotland

This guide provides a summary of legislation relating to fixed equipment
in agricultural tenancies and makes recommendations relating to best
practice. It provides valuable information for both tenants and landlords
and refers to fixed equipment in secure and fixed duration tenancies.

It does ot set out every detail of the applicable law, and users of this
guide are advised to obtain independent legal advice relevant o their
particular Gircumstances before acting upon any of the information
contained in this guide.
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AGUIDETO -

the Use of Tenanted
Agricultural Holdings

for Non-Agricultural
Purposes (Diversification)

Diversification, or using the land and fixed equipment
m an agricultural holding for non-agricultural purposes,
can provide an income stream that complements farming
activities. Activities not classed as agriculture may be
' and the of this
is likely to grow as agricultural subsidies decline.

This guide includes information on timelines, notification,
and compensation at the end of the lease when setting up
a diversified interest, and outlines the procedures to follow.

Users of this guide are advised to obtain independent legal
advice relevant to their particular circumstances before
acting upon any of the information contained in this guide.
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A Guide to

General Statutory
Compliance on
Agricultural Holdings

This guide provides information on how to comply with general statutory
regulations for those operating in the agricultural holdings sector.

It aims to help farmers, landlords and their agents understand responsibilties
with regard to statutory obligations and suggests pragmatic ways to undertake
these responsibiliies. It provides practical information on who is likely to be
responsible for which aspects of statutory compliance and what action is
required to be compliant with the regulations.

Whilst this guidance aims to help landiords and tenants navigate compliance
requirements, it is only guidance and it may be possible for parties to agree to
other courses of action.

Please note that regulations are regularly updated and you are advised to
check relevant regulations at source. To the best of our knowledge information
contained in this guide was correct at the date of publication.

Users o this guide are advised to obtain independent legal advice relevant
to their particular circumstances before acting upon any of the information
contained in this guide.
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AGUIDE TO —
Tree Planting on Tenanted
Agricultural Holdings

This guide provides information for landlords and
tenants who might be considering planting trees
on tenanted agricultural holdings.

It outiines tenants and landlords rights to planting
trees and provides information on applying for
permission to plant

If you would like a copy of one of these guides or would
like to speak to our TFC helpline for advice relating to
agricultural lettings please call 01463 423 300 or email
tfc@landcommission.gov.scot.



https://www.landcommission.gov.scot/downloads/6225dd8ba66c1_TFC%20Interim%20Guide%20to%20Securing%20Tradeable%20Carbon%20Credits%20in%20an%20Agricultural%20Holdings%20Situation.pdf
https://www.landcommission.gov.scot/downloads/61add93dc7562_TFC%20Guide%20to%20Fixed%20Equipment.pdf
https://www.landcommission.gov.scot/downloads/6098fd1c9014e_TFC%20Guide%20to%20Compliance.pdf
https://www.landcommission.gov.scot/downloads/63da5859e6d27_TFC%20GUIDE%20to%20R%20and%20A%20-%20updated%20Feb%202023.pdf
https://www.landcommission.gov.scot/downloads/5e663ff1ceb4d_TFC%20Diversification%20Guide_web.pdf
https://www.landcommission.gov.scot/downloads/5dd80a59b7f76_TFC-Guide-to-Trees_web-2.2.19.pdf
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Ma tha sibh ag iarraidh lethbhreac den
sgriobhainn seo sa Ghaidhlig, cuiribh post-d
gu commsteam@landcommission.gov.scot

no cuiribh fon gu 01463 423 300.

If you would like to request a copy of
this document in Gaelic, please email
commsteam@landcommission.gov.scot

or call 01463 423 300.
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